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recent observation on its thinking about mergers of
commercial banks. It is not a model of either clarity or
completeness. But as I suggest in the first section of this
paper, what the Court seems to have argued was that
Connecticut commercial banks of the early 1970s were
not specialty shops but department stores, indeed, the
only department stores of finance, and that commercial
banking was therefore a line of commerce. My contention, elaborated in the second section, is that the argument is a non sequitur. There may well be advantage in
being a department store of finance, or in providing a
unique cluster of products. The actual extent of the
advantage can be revealed, though, only by an investigation of what is going on in the real world. So the
Court should have investigated, or directed the district
court to investigate again, what was going on in Connecticut, and not in some ill-defined single market for
commercial bank products, but rather in each of several
different markets in which commercial banks were operating. It did not, and that is why it must be faulted for
its line-of-commerce judgment.
The world of commercial banks is very different
now from what it was in 1974, in part because the
Depository Institutions Deregulation and Monetary
Control Act of 1980 was added to our statute books.
As many have observed, that act is extremely farreaching, and in the last section of this paper I comment
briefly on what it means for bank mergers. It is, I argue,
of immediate relevance, since it eliminates legal barriers to entry into certain markets for depository insti-

My purpose in this brief essay is to present a critique of
the Supreme Court's ruling, to be found in various of
its bank merger decisions, that commercial banking is a
line of commerce. That phrase line of commerce appears in Section 7 of the Clayton Act, one of our two
basic antitrust statutes, and no doubt that explains why
the Court has persisted in using it and why, despite the
awkwardness of the expression, commentators have
too. But a line of commerce is a product market, and
there is more to any such market than a group of
producers. Indeed, it is not possible to identify the
producers of a particular market without first having
identified products and, if perhaps only to determine
geographical boundaries, the buyers of those products.
Where a merger is at issue, though, who the producers
are is crucial, and it is clear how the Court's cryptically
put judgment, that commercial banking is a line of
commerce, should be read: in any bank merger case the
relevant producers are the commercial banks of the
appropriate geographical area, whatever it may be; or,
in yet other words, the proposed merger of any two
commercial banks is to be judged by how it affects the
market shares of the commercial banks of the appropriate area.
In appraising the Supreme Court's judgment, I pay
particular attention to its 1974 decision in the Connecticut National Bank case. 1 That decision, although
handed down more than six years ago, is still our most
•The author wrote an earlier paper on the same subject which appeared in
Commercial banking as a line of commerce, a study done by Carter H.
Golembe Associates, Inc., and published by the Association of Bank Holding
Companies (Washington, D.C., 1981). This article is a substantially altered
version of that paper.

'United States v. Connecticut National Bank, 418 U.S. 656 (1974).
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tutions other than commercial banks; and it hardly
matters that some of those other depository institutions
may for years remain only potential competitors of
commercial banks.

although in terms of cost and price they are freely competitive with the facilities provided by other financial institutions, nevertheless enjoy a settled consumer preference,
insulating them, to a marked degree, from competition;
this seems to be the case with savings deposits.

How the Supreme Court
Came to View Banking as Unique
In 1973, the district court considered a Department of
Justice challenge to a proposed merger of two commercial banks, Connecticut National Bank and First
New Haven National Bank.2 It ruled against the Department of Justice and, interestingly enough, maintained that savings banks had to be included, along
with commercial banks, among the relevant producers.
Connecticut savings and commercial banks were, it
said, in some degree "fierce competitors" (p. 280).
There was "meaningful competition" between the two
kinds of banks in the provision of a variety of products.
When the decision was appealed, however, the Supreme Court overruled the district court. It found, as it
had previously, that commercial banking was a line of
commerce. The question is how the Supreme Court
came to its judgment that, in Connecticut during the
early 1970s, commercial banking was a line of commerce.
It appears to be widely accepted that the Supreme
Court's Connecticut National decision followed from
its 1963 decision in the Philadelphia National Bank
case,3 but that, I believe, can reasonably be disputed.
The line-of-commerce arguments of the two decisions
would appear to be different.
In its Philadelphia National decision, the Supreme
Court argued in what seems to me a straightforward
way. I do not say that it was convincing, but only that it
proceeded as economics suggests it should have. It
considered separately, one at a time, a variety of the
more important different products provided by commercial banks and for each gave a reason why in providing it commercial banks were sufficiently insulated
from competition. To quote from the Philadelphia National decision (pp. 356—57):

In that instance, then, commercial banking was a line
of commerce because, for a variety of reasons and over
a range of different products, commercial banks were
not really confronted by genuine competitors.
Surprisingly perhaps, the Supreme Court did not go
on at great length about line of commerce in its Philadelphia National decision. Besides the above-quoted
passage, there is hardly more than one other dealing
with line of commerce (p. 356):
We have no difficulty in determining the "line of commerce" (relevant product or services market). . . . We
agree with the District Court that the cluster of products
(various kinds of credit) and services (such as checking
accounts and trust administration) denoted by the term
"commercial banking" . . . composes a distinct line of
commerce.

What the district court had said in this case 4 was that
"[commercial banks are the only institutions authorized to receive demand deposits," or, in words it might
better have used, that they are the only institutions
authorized to provide payments services, and further,
that they "offer a wider variety of services than any
other financial institutions." Commercial banks, it noted, "have often been termed the department stores of
finance" (p. 360). Its argument apparently was that,
being department stores of finance, commercial banks
were by themselves a line of commerce. There is some
substantiation of that in the following passage taken
from the district court's decision (p. 363):
It is the conglomeration of all the various services and
functions that sets the commercial bank off from other
financial institutions. Each item is an integral part of the
whole, almost every one of which is dependent upon and
would not exist but for the other. . . . 5

Some commercial banking products or services are so
distinctive that they are entirely free of effective competition from products or services of other financial institutions; the checking account is in this category. Others
enjoy such cost advantages as to be insulated within a
broad range from substitutes furnished by other institutions. . . . Finally, there are banking facilities which,

2

United States v. Connecticut National Bank, 362 F. Supp. 240 (1973).

3

United States v. Philadelphia National Bank, 374 U.S. 321 (1963).

4

United States v. Philadelphia National Bank, 201 F. Supp. 348 (1962).

That second sentence is blatantly false and best forgotten. At the time of
the decision, neither savings banks nor savings and loan associations could
legally provide payments services. So if that sentence were true, there would
have been no savings banks or savings and loan associations in existence.
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